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___________________________ X
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PROCEEDI NGS
(10: 04 a.m)

CHI EF JUSTI CE REHNQUI ST: W' Il hear argunent
now in No. 02-241, Barbara Grutter v. Lee Bollinger.

M . Kol bo.

ORAL ARGUMENT OF KIRK O KOLBO
ON BEHALF OF THE PETI TI ONER

THE WTNESS: M. Chief Justice and May it
pl ease the Court:

Barbara Grutter applied for adm ssion to the
University of M chigan Law School with a personal right
guaranteed by the Constitution that she woul d not have her
race counted against her. That race -- that the
application would be considered for free fromthe taint of
raci al discrimnation. The | aw school intentionally
di sregarded that right by discrimnnating agai nst her on
the basis of race as it does each year in the case of
t housands of individuals who apply for adm ssion.

The | aw school defends its practice of race
di scrimnation as necessary to achi eve a diverse student
body. Wth the loss -- with the diversity that the | aw
school is conmmtted to ensuring and meani ngful nunbers or
critical mass, is of a narrow kind defined exclusively by
race and ethnicity.

The constitutional prom se of equality would not
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be necessary in a society conposed of a single honbgenous
mass.

It is precisely because we are a nation teem ng
with different races and ethnicities -- one that is
increasingly interracial, nultiracial, that it is so
crucial for our Government to honor its solemm obligation
to treat all nenbers of our society equally wthout
preferring sonme individuals over others.

QUESTION:  Well, of course, you -- | nean, a
uni versity or a | aw school is faced with a serious probl em
when it's one that gets thousands of applications for just
a fewslots. Wuere it has to be selective. And inherent
in that setting is making choi ces about what students to
adm t.

So you have an el ement here that suggests that
there are many reasons why a particular student woul d be
admtted or not. And a |lot of factors go into it.

So how do you single this out and how are we
certain that there's an injury to your client that she
woul dn't have experienced for other reasons?

MR KOLBGO Well, Your Honor, first of all, race
is inmperm ssible because of the constitutional conmmand of
equality. The university is certainly free to make many
different kinds of choices in selecting students.

And to ook for all kinds of different
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di versity, experiential diversity, prospective diversity
wi thout regard to race, but race because, Your Honor, of
the constitutional conmand of equality, must be beyond the
bounds - -

QUESTION:  You say that's not -- it can't be a
factor at all. Is that it? |Is that your position that it
cannot be one of many factors?

MR, KOLBG  Qur view, Your Honor, is that race
itself should not be a factor among others in choosing
students because of the Constitution.

QUESTION. Well, you have some -- sone
precedents out there that you have to cone to grips wth,
because the Court obviously has upheld the use of race in
maki ng sel ections or choices in certain contexts, for

instance, to remedy prior to discrimnation in other

cont exts.

MR, KOLBO  Onh, absolutely, Your Honor.

QUESTION: Al right.

MR KOLBO. And | want to be clear about that.
W are --

QUESTION:  Well, but you are speaking in
absolutes and it isn't quite that. | think we have given

recognition to the use of race in a variety of settings.
MR, KOLBO And we absolutely agree, Justice

O Connor.
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QUESTION: Is it cause for concern with your --
if you' re the dean of the | aw school or the president in
the university or the Governor of the State that mnority
students, particularly fromthe Bl ack and Hi spanic
community are underrepresented by a | arge factor,
according to their -- their share of the popul ation.

Suppose you have a |l aw school with two or three
percent Hi spanic and -- and bl ack students, is that a
legitimate concern for the university and for the State
of ficials?

MR. KOLBO. W believe not, Your Honor, for the
reason that we need to get away fromthe notion that
there's sonme right nunber for each racial group

QUESTION:. So if year after year after year
there's an underrepresentation, there i's no cause for the
State or the Governnent or its educational experts to be
concer ned what soever ?

MR, KOLBO | wouldn't say not to be concerned,
Your Honor, | think the mere fact of underrepresentation,
that is that say, blacks are not represented as they are
in the population is not a concern that would justify
raci al preferences. It certainly would justify perhaps
broad social and political concerns.

QUESTION: Well, it's a broad social and

political concern that there are not adequate nenbers of
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-- of the profession which is designed to protect our
rights and to -- and to pronote progress. | would -- |
should think that's a very legitimte concern on the part
of the State.

MR. KOLBO The current concern there, Your
Honor, ought to be addressed by -- by addressing the
problem If there is sone reason that -- that particul ar
mnority groups are not participating as fully in the
fruits of our society such as being represented at the
school s, we need to address those probl ens.

But racial preferences don't address those
probl ens.

QUESTION:. M. Kol bo, may | call your attention
in that regard to the brief that was filed on behal f of
sone retired mlitary officers who said that to have an
of ficer corps that includes mnority nmenbers in any
nunber, there is no way to do it other than to give not an
overriding preference, but a plus for race. It cannot be
done through a percentage plan, because of the inportance
of having people who are highly qualified. What is your
answer to the argunent made in that brief that there
sinmply is no other way to have Arned Forces in which
mnorities will be represented not only largely anong the
enli sted nenbers, but also anong the officer cadets?

MR, KOLBO  Justice G nsburg, | don't believe we
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have an adequate record in this case fromwhich to
concl ude that we wouldn't have representation of
mnorities. The mlitary in the absence of --

QUESTI ON:  Suppose that were true. Let's take
that as the fact, would you still say nonethel ess even if
it's true that there will be very few, if any, mnority
menbers adnmitted to the mlitary academ es, still you
cannot use race?

MR, KOLBGO | believe race could not be used,
Your Honor. | think that other solutions could be I ooked
addressing the problemwhy they are not mnorities in the
mlitary. | note that the United States has not taken a
position. W have the brief as Your Honor has nentioned
fromseveral individuals, the United States has not taken
a position in this case, the mlitary academ es have not
taken a position.

QUESTION:  Yes, they have, if the brief is
accurate about the regulations, the academ es have taken a
position?

MR. KOLBO As | understand it, Justice Stevens,
the briefs are filed on the behalf of individuals.

QUESTION: | understand that. But they are
quoting material that the academ es have distributed,
whi ch indicate they do give preferences.

MR KOLBGO Well, Your Honor --

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

QUESTION: Do you challenge the fact -- that
that is a matter of fact?

MR. KOLBO W don't chall enge what they say,
Your Honor. We're just suggesting -- we don't have a
record in this case.

QUESTION:  No, but do you chall enge the fact
that they are giving the preference?

MR KOLBO W don't have enough infornmation on
it to know whet her --

QUESTION:  Are you serious that you think there
is a serious question about that? That we cannot take
that green brief as a representation of fact?

MR, KOLBGO | just don't know, Your Honor, what
the facts are with respect to the mlitary because this
case was --

QUESTION: It depends on what factor you're
tal king about, doesn't it? You accept the fact that
they're giving preferences, but that doesn't convert to
the fact that if they didn't give preferences, there is no
other way to get an officer corps that includes sone
mnority people, does the brief say that?

MR. KOLBO. It does not, Your Honor. W have no
evidence as to what the extent of representation is.

QUESTI ON: The issue as | understand it is not

whet her wi thout preferences there can be a mlitary
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acadeny population with sone mnorities, the question is
whet her wi thout the -- the weighting of race that they do
in fact give, they can have an adequat e nunber of
mnorities in the academes to furnish ultimately a
reasonabl e nunber of mnorities in the officer corps,
that's the issue, isn't it?

MR. KOLBO  Well, Your Honor, again, the -- the
terns you' ve used, reasonable and adequate, we have no
information in this record on which | can neke those --

QUESTION: More than what woul d happen if they
di d not hi ng?

MR. KOLBO. And that nunber, Your Honor, | don't
know what it is. Again, because it wasn't part of this
case. | think it's nore --

QUESTION:  More than what woul d happen if they
did sonething el se, such as making special provision for
all people of econom cally disadvantaged background. W
don't know whet her that woul d have produced the sane
nunber, either.

MR. KOLBO. That's correct, Your Honor. As the
Court --

QUESTION: Do you believe that that woul d be an
adequate -- at |east nmeans of experinenting here -- take
it as an alternative?

MR. KOLBO  Taking race neutral alternatives

10
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into consideration?

QUESTION: Wl I, taking for exanple economc
di sadvant age?

MR, KOLBO  Yes, Your Honor.

QUESTION: Do you seriously believe that that
woul d be anything but a surrogate to race? It would take
the word race out of the categorization of the |abel that
we put on it, but do you believe it would function in a
different way but as a surreptitious approach to race?

MR. KOLBO. It certainly functions differently,
Your Honor. Race controls --

QUESTION: Do you think it woul d?

MR. KOLBO Certainly, yes --

QUESTION: Is there any reason to believe that
it woul d?

MR. KOLBO. | do, Your Honor, because it's not
just minorities that are soci oeconom cally di sadvant aged
in this country. That happens with respect across racial
lines. So race neutral alternatives --

QUESTION:  The object -- but the object I would
have assuned gi ven the di al ogue, the object is to increase
the racial nunmber of the percentage of mnorities. |If
that is the object, than whatever it is, it's not a race
neutral neasure.

MR, KOLBO Well, | would disagree, Your Honor,

11
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because |I think if you have a race neutral neans that
acconpl i shes many purposes, and one of themis race, that
is not necessarily under this Court's precedents
unconstitutional. The Court --

QUESTION: Well, let ne ask you this, it's about
the mlitary brief that you didn't cone here to argue
about, but it will maybe get you back to your case.

MR, KOLBO  Sure.

QUESTION: The military brief tells us -- the
green brief -- that there are preparatory schools that the
academ es have and 40 percent of the registration in those
preparatory schools are racial mnorities.

And they -- suppose the CGovernnent does this and
expends noney for the purpose of recruiting and hel pi ng

racial mnorities apply to the academ és and succeed

t here.

Is that a proper constitutional purpose?

MR. KOLBO | see no constitutional objection
there, Justice Kennedy. For the reason | think it -- it's

quite permissible in principle to draw a |ine between
casting a wider net, recruiting and -- and the point of
conpetition where people -- where people -- where the
deci si on nust be made whet her people are going to be
treated on the basis of the sanme --

QUESTION: Wuld you allow recruiting targeted

12
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at mnorities?

MR. KOLBO. | don't see the constitutional
objection with that, Your Honor

QUESTION: Fine. |If you can use race as a
criterion for spending noney, | take it one argunent on
the other side, which I'd like you to address, is that we
live in a world where nore than than half of all the
mnority -- really 75 percent of black students bel ow t he
coll ege I evel are at schools that are nore than 50 percent
mnority. And 85 percent of those schools are in areas of
poverty.

And many anong other things that they tell us on
the other side is that nmany people feel in the schools,
the Universities, that the way -- the only way to break
this cycle is to have a |l eadership that is diverse. And
to have a | eadership across the country that is diverse,
you have to train a diverse student body for law, for the
mlitary, for business, for all the other positions in
this country that will allow us to have a diverse
| eadership in a country that is diverse.

Now, you're famliar with that argument. But if
it is reasonable to use race as a criterion, as a plus for
spendi ng noney, why isn't it also reasonable to use it as
a plus to see that -- to obtain that set of objectives

that 1've tried to sunmarize in a second that you're very

13
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famliar wth.

MR. KOLBO  Because very sinply, Justice Breyer,
the Constitution provides the right of -- individuals with
the right of equal protection. And by discrimnating on
the basis of race at a point of conpetition, innocent
i ndividuals are being injured in their constitutiona
rights. That's the distinction between that and sinply
trying to cast a wider net, recruiting spendi ng noney on
outreach efforts, a very principal line it seens to ne can
be drawn between those two things.

QUESTION:  The reason that the injury is nore
severe to the white person who doesn't get in when that
white person doesn't get in because she's not an athlete
or he's not a -- he's not an alummus or he's not any of
the other things that fits within these other criteria?
What is the difference there is?

MR. KOLBO The difference is the Equal
Protection O ause, Your Honor. It does not apply to
alumi preferences in scholarships. It applies to race.

QUESTION: That's the I egal conclusion. But the
reason if | thought, for exanple, that there is a
di fference under the Equal Protection C ause, between a
systemthat says to the discrimnated-agai nst people, the
| aw does not respect you, and a systemthat says the | aw

does respect you, but we are trying to help sone others,

14
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suppose | thought that that is a sound |egal distinction
as reflected in this Court's cases, you would reply that?

MR. KOLBO:  Sound and reasonabl e, Your Honor, is
not enough when it cones to race. |t nust be a conpelling
purpose. And that is the difference. There are many
policy choices a university can make that | may di sagree
or agree with, and that | have no | egal standing or no
client has a |l egal standing to chall enge, because they
don't inplicate inportant constitutional rights. There is
sonet hi ng speci al about race in this country. [It's why we
have a Constitution about it. It's why we have a
constitutional anmendnent.

QUESTION:  Why -- why do you draw the line at --
you said you can recruit -- you can use a race criterion
if | understood you correctly, to recruit, you could have
mnority students only given the benefit of schol arships
to go to these preparatory schools. You were surely
recogni zing the race criterion there. Wy is that
per m ssi bl e?

MR, KOLBO Because it doesn't prevent soneone
fromapplying. The key is to be able to conpete on the
same footing at the point of conpetition.

QUESTI ON:. These preparatory schools -- do you
concede that they're only for minority students? |I'm

famliar with those preparatory schools, famliar or not?

15
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MR. KOLBO. Certainly not --

QUESTION: The majority of the people that
attend them are young nen and wonen who really want to get
into the service academ es, but don't have the grades for
it. And the service acadeny tells themwhether they're
bl ack, white or anything el se, go to these preparatory
school s and you'll have a better chance next tinme around.

MR, KOLBG  That --

QUESTION: It isn't just for mnorities.

MR. KOLBO. They're not, Your Honor. They are

open to -- accessible to all.
QUESTION: | was asking you about your answer to
the question, not -- the fact may very well be, but |

t hought you had answered the question, yes, you could have
speci al preparation for mnorities only, yes, you could
have recruitnment for mnorities only. | thought that that
was your answer.

MR. KOLBO | believe you can -- as part of a
broad program | believe you could. You could seek
outreach for mnority students, because it's very sinple
it seens to ne to draw a principal distinction between
outreach, casting a wider net and applying the same
standard at the point of -- at the point of conpetition.

QUESTION:  Including at the point of giving the

benefit of going to one of these preparatory schools. You

16
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woul dn't al |l ow one of these preparatory schools to be for
mnority only, would you?

MR. KOLBO. No, of course, Your Honor. And I'm
not suggesting that outreach would be linmted to
mnorities only. |I'mjust suggesting that -- | don't
under stand why there would be a constitutional objection
totrying to cast a wider net by focusing as part of a
broader effort of outreach in recruiting mnority students
and it can be quite -- it's quite easy to draw the line
bet ween that and -- and the point of conpetition.

QUESTION. May | ask --

QUESTION: If you're right -- if you're right
about what equal protection requires and we have al so two
statutes that incorporate the equal protection principle,
then there could be no affirmative action, | take it, in
enpl oynent ?

MR. KOLBO  There could be, Your Honor, to
remedy past identified discrimnation, but not to exceed
diversity and there is not today as | understand it any
conpelling interest in the enploynent context with respect
to --

QUESTION: So, for exanple, if we have a prison
that was largely nminority population and the State wanted
to give a preference so that it wuld have a critical nass

of correction officers of the mnority race, that would be

17
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i mper m ssi bl e?

MR, KOLBGO It would be inpermssible, Your
Honor, unl ess based upon a conpelling interest and the
only one that has been recognized in the enpl oynent
context is identified discrimnation. And | don't see
that in your hypothetical.

QUESTION: No, it's not in my hypothetical.

MR KOLBO. M. Chief Justice.

QUESTION: Can | ask you one question about the
extent of your position. There's a brief applied, | think
it's by the Potawatom tribe. |f Mchigan had nmade -- the
governor of M chigan many years ago had nade a comm t nent
to an Indian tribe to allow three persons into the
University of M chigan every year, three tribenen, and
not hing el se, would that be constitutionally perm ssible?

MR. KOLBO. | don't believe so Your Honor.
Again, it's a distinction drawn on the basis of race.

QUESTION:. O just one, still would be a -- that
woul d excl ude an i nperm ssi bl e nunber of slots for --

MR. KOLBO. If it's slots on the basis of race,
Your Honor. And if there are no further questions, if |
may reserve the balance of nmy time, M. Chief Justice.

QUESTION.  Very well, M. Kol bo.

Ceneral dson, we'll hear from you.

ON BEHALF OF THE UNI TED STATES,

18
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AS AM CUS CURI AE,
I N SUPPORT OF THE PETI TI ONER

GENERAL OLSON: M. Chief Justice and may it

pl ease the Court:

The M chigan | aw school adm ssions programfails

every test this Court has articulated for eval uating

governmental racial preferences.

guestion

i ke you

First, it is --
QUESTI ON:  General O son, just let nme get a
out and you answer it at your convenience. |'d

to corment on Carter Phyllip's brief. Wiat is

your view of the strength of that argument?

GENERAL OLSON:  Well, I'"'mnot sure --

QUESTION: That's the one about the generals and

about the mlitary acadeni es.

position

of those

GENERAL OLSON: | wunderstand -- the -- our
with respect to that is we respect the opinions

i ndi viduals, but the position of the United

States is that we do not accept the proposition that black

sol di ers

will only fight for -- black officers or the

reverse that race neutral neans should be used in the

academ es as well as other places.

And that to the extent that there's any

difference in analysis, the Court mght consider its

posi tion,

the position it articulated in connection with

19
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the mlitary in Rostker v. Goldberg. But our position
with respect to that brief is that --

QUESTI ON:  Your suggestion is that the mlitary
has broader latitude than the private university?

GENERAL OLSON:  No, |'m suggesting that --

QUESTION: Well, you're pointing to Rostker
suggests that.

CGENERAL COLSON:  Yes, |'msuggesting that the
Court will want to | ook at each of these individua
situations according to the circunstances and that may be
a factor in that context. But | started nmy answer,
Justice Stevens, by saying you do not accept the
proposition that race neutral neans should not be used and
enpl oyed fully to -- to nake sure that the academ es are
accessi bl e and open and -- and offer opportunities for as
many peopl e as possi bl e.

QUESTI ON: But you recogni ze, General Q son,
that here and now, all of the mlitary acaden es do have
race preference prograns in adm ssions?

GENERAL OLSON: The Coast Guard does not. It's
prohi bited by Congress fromdoing so. | do acknow edge,
Justice G nsburg that the other academ es are doi ng so.
It's the position of the United States --

QUESTION: Is that that's illegal what they're

doi ng?

20
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GENERAL OLSON:  Pardon ne?

QUESTION: Is it -- that it is illegal, a
violation of the Constitution?

GENERAL OLSON: W haven't exam ned that and we
haven't presented a brief with respect to the specifics of
each individual acadeny. And we would want to take into
consi deration any potential inpact suggested by the Court
in the Rostker case.

QUESTI ON:  What do you -- what do you think is
the -- is the principal race neutral means, that the
acadeny shoul d use?

GENERAL OLSON: Wl --

QUESTION: W thout criticizing necessarily what
they' re doi ng now, what would be the -- in your judgnent,
the best race neutral way for themto go about reaching
your objective?

GENERAL OLSON:  Well, there are a variety of
race neutral neans and narrowy tailored nethods by which
academ es and universities can reach out to people of al
backgrounds to make sure that they've elimnated --

QUESTION: No, no. | realize your position.

But specifically, which -- which of the race neutra
suggestions that have been considered do you think woul d
be, you know, nobst adaptable to the acadeny situation?

MR, KOLBO  Wdespread recruiting, making sure
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that there's opportunities for education and advancenent
inthe -- in the academ es.

QUESTION:  Recruiting with an objective of
mnority students?

GENERAL OLSON: Not limted, a race neutra
system of broad scale recruiting that this Court has
al ways supported the proposition that efforts may be nade
by governnental institutions to elimnate barriers that
have exi sted where artificial barriers --

QUESTI ON:  Ckay. But my question is, if they
don't do it with a racial objective, how does the
recruiting respond to the position taken in -- in M.
Phillips's brief that without the kind of -- of racial
wei ghting and admi ssions that is given now, they sinply
will not reach a -- a -- a substantial nunber of -- or be
able to attain a substantial nunber of mnority slots in
the cl ass?

GENERAL OLSON: That is the opinion of certain
individuals. It is -- we do not accept that concl usion
based upon those opinions. And this Court has repeatedly
hel d that race neutral means nust be denonstrated and wl |
be accepted, and will not -- and the Court will not accept
the proposition that race neutral nmeans will not be
successful unless they' ve been attenpted and denonstrat ed.

These -- this programthat the University of M chigan Law
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School fails every one of the Court's tests. First, it's
a thinly disguised quota which sets aside a significant
portion of each year's entering class for preferred ethnic
gr oups.

Secondly, it overtly enploys stigmatizing and
di visive racial stereotypes, what the | aw school calls
diversity-rel evant characteristics. It identifies persons
by diversity-relevant characteristics.

QUESTION: Well, what they do is they use race.

GENERAL OLSON: Exactly.

QUESTION. | know. But they have a reason for
it. The reason for it is they want to produce a diverse
class and the reason they want to do that, using it as a
plus, they say, is to do the things | said before. They
think it breaks down stereotypes within the class. They
think it's educationally beneficial. They think it
supplies a legal profession that will be diverse and they
think a legal profession |like business and the mlitary
that is diverse is good for America froma civics point of
view, et cetera, breaks the cycle. Those are the
argunments which you well know.

So what is your response?

GENERAL OLSON:  Well, a response to those nany
argunents is that they've -- they're using stereotypes to

in an effort, they say to break down stereotypes, they're
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using race as a -- a surrogate for experience. And if
they want to | ook at experience, they can | ook at
experience. |If they want to inprove the educationa
opportunities of minority groups, one of the biggest
probl ens --

QUESTION:.  That's not what they say. They say
they're not using race as a surrogate for anything,
because if you have a person who went to Exeter who's very
rich and happens to be black and is a conservative
Republican, it's great for the class to know that, too.
And that's why they want a certain nunber.

CGENERAL COLSON: But that person -- that person
if he went to Exeter and he has a great GPA and so forth
gets an extra opportunity either a portion of the class is
set aside for that individual solely on the basis of race,
irrespective of his experience. And the -- and the
application isn't exam ned for the type of experience or
the type of viewpoint that race-diversity characteristic
is used as a substitute for any exam nation of the
i ndi vi dual on the individual

QUESTI ON: General O son, do you -- do you agree
with the articul ated proposal of Justice Powell in the
Bakke case of using race as a plus factor as he -- as he
saw the use of it. Do you disagree with that approach?

GENERAL OLSON: W disagree with that approach
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in the sense that we -- we -- in the first place, contrary
to what our opponents have said, we would not believe that
t hat single opinion, which was the only opinion, to

exam ne the issue of diversity under a conpelling argunent

QUESTION: | don't think it commanded a court.
I"mjust asking if you agreed with that approach.

CENERAL OLSON: We're reluctant to say never,
Justice O Connor. But this test -- every test that
Justice Powell applied in that opinion, the | aw school
program here fails. [It's a stereotype.

QUESTI ON:  But General O son, is race different
fromsex in that regard? | thought we have -- we have
di sapproved using sex as just a plus factor? That is one
factor anong many, but, you know, when 'you get down to it,
this is -- this person is a nale and therefore we'll put
that into the mx and that'll favor the person. W've
di sapproved that with regard to sex discrimnation,
haven't we?

CGCENERAL COLSON: | don't disagree with that.

QUESTI ON:  Why woul d race discrimnation be any
different?

GENERAL OLSON: |'m suggesting that the prograns
here, without getting to the point of whether are there

any ot her circunstances whether they be renedial, which
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this Court -- a factor of the Court has recogni zed before,

or sonething else in an unusual situation, where it could

be appropriate. | don't know what that m ght be. But

this test

QUESTION: | think Santa Clara -- | think what

Justice Scalia said bears nodification, because in fact in

Santa Clara, the highway dispatcher, there was a plus for

sex, although there was no proven discrimnnation against

that particular woman and this Court approved that.
GENERAL OLSON: | would also say that it's
conceivable if you're constructing -- the Nationa

Institutes of Health is constructing this study of

di seases

that focus on particular races, the race my be a

factor but the fact is that the | aw school program here,

not only

answer ed

is a set aside and a quota, but it -- but it --

QUESTION:  General A son, I'mnot sure you
Justice O Connor's question.

Do you agree with Justice Powel|l's suggestion

that race could be used as a plus in sonething |like the

Harvard progranf

exam ned

i nt erest.

GENERAL OLSON:  No, the Harvard program A wasn''t
aaccording to to any conpel ling governnent al
It was exanined only --

QUESTION: So your answer is no, you would not
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agree with that?

GENERAL OLSON: W woul d not based upon any what
we see in that opinion, which is --

QUESTION:  Wul d you disagree with his use of
the termdiversity as being a permnissible governnmenta
goal ?

GENERAL OLSON:  Well, the only way to answer

that Justice Kennedy is that the word diversity nmeans so

many things to so many different people. It neans both a
nmeans to get experience and a diversity of experience. It
al so neans, | think what the | aw school has done, it's an
end in and of itself. If it's an end in and of itself,

obviously it's constitutionally objectionable that this
Court --

QUESTION: So is the Texas plan constitutional ?
If it's designed solely in order to have a diverse mx in
the coll eges they take 10 percent, but their notive stated
and their purpose is to have diversity in the college?

GENERAL OLSON: Justice Breyer, | don't believe
that that is the stated notive of the Texas plan or the
California or the Florida plan. Those are intended to
open up those institutions to a broader selection, one of
the ways in which this Court has accepted the institution
such as universities may operate is to make sure that

barriers are broken down, accessibility is nade nore

27

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

avail able and that is one very race neutral neans of
acconplishing that legitimte objective.

QUESTI ON:  General, what do you say to the
argunent that the only reason acconplishes it is because
it depends on segregation at the |ower |evel of the
school s, otherwise it would not acconplish that?

GENERAL OLSON: No, there is no evidence that it
depends upon segregation of the schools in Texas or in any
ot her pl ace.

It is a diverse selection of the high schools in
that state.

QUESTI ON: Thank you, General d son.

Ms. Mahoney, we'll hear from you.

ORAL ARGUMENT OF MAUREEN MAHONEY

ON BEHALF OF THE RESPONDENTS

M5. MAHONEY: M. Chief Justice, and may it
pl ease the Court:

The Solicitor General acknow edges the diversity
may be a conpelling interest but contends that the
Uni versity of M chigan Law School can achi eve a diverse
student body through facially race neutral neans.

H s argunent ignores the record in this case.

QUESTION:. I'mnot sure -- in his brief does he
acknow edge that can be a conpelling interest?

M5. MAHONEY: The brief says that it is one of
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the paramount interests of governnent to have diversity in
hi gher education. And it has certainly been the

consi stent position of the Departnment of Education for the
past 25 years that Bakke is the governing standard, that
school s are encouraged to use prograns to achieve
diversity, because of the inportant interests it serves
for students of all color.

QUESTION:  Ms. Mahoney, supposing that after our
Bakke deci sion cane down, whereas Cal. Davis set aside 16
seats for disadvantaged mnorities, and Cal. Davis said
we're going to try to get those 16 seats in sonme way,
we're going to try high school graduates, we're going to
try soci oeconom ¢ and none of the -- none of those nethods
get the 16 seats that they want.

Can they then go back and say we've tried
everything, now we're entitled to set aside 16 seats?

MS5. MAHONEY: | don't think so, Your Honor.
think what the Court's judgnent in Bakke said and
certainly what Justice Powell's opinion said is that it's
sinply not necessary to do a set aside because a plan |ike
the Harvard plan, which takes race into account as one
factor can be used as an effective nmeans to --

QUESTION:  But ny hypothesis was, they wanted 16
seats and that plan just won't give it to then?

V5. MAHONEY: Well, if -- if the program was
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designed to have a fixed 16 seats, no matter what the

qual i fications of the applicant pool, no matter what the
di sparities between the nminority and majority students
would be, then | think it's fair to say that that would be
a quot a.

If that is the nature of the program But here
the record indicates that the -- the | aw school's program
is nothing of the kind.

That what has occurred over the years with this
programis that there have been offers that have ranged
from 160 to 232 over the course of eight years there have
been enrol I nents that went from44 to 73. It has been a
very flexible program

QUESTION:  Ms. Mahoney, | -- | find it hard to
take seriously the State of M chigan's contention that
racial diversity is a conpelling State interest,
conpel I i ng enough to warrant ignoring the Constitution's
prohi bition of distribution on the basis of race.

The reason | say that is that the problemis a
probl em of Mchigan's own creation, that is to say, it has
decided to create an elite | aw school, it is one of the
best |aw schools in the country. And there are few State
| aw schools that -- that get to that |evel

Now, it's done this by taking only the best

students with the best grades and the best SATs or LSATs
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knowi ng that the result of this will be to exclude to a
| arge degree minorities.

It is -- it's not unconstitutional to do that,
because it's -- that's not -- not the purpose of what
M chigan did, but it is the predictable result.
Nonet hel ess, M chigan says we want an elite | aw school.

Now, considering created this situation by
meki ng that decision, it then turns around and says, oh,
we have a conpelling State interest in elimnating this
raci al inbal ance that oursel ves have created.

Now, if M chigan really cares enough about that
raci al inbal ance, why doesn't it do as many other State
| aw school s do, |ower the standards, not have a flagship
elite I aw school, it solves the problem

MS. MAHONEY: Your Honor, | don't think there's
anything in this Court's cases that suggests that the | aw
school has to make an el ection between academ c excel |l ence
and racial diversity. The interest here is having a --

QUESTION. If it clains it's a conpelling State
interest. |If it's inportant enough to override the
Constitution's prohibition of racial distribution, it
seens to ne it's inportant enough to override M chigan's
desire to have a super-duper |aw school ?

M5. MAHONEY: Your Honor, the question isn't

whether it's inportant to override the prohibition on
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discrimnation. |It's whether this is discrimnation.
M chigan -- what M chigan is doing benefits --

QUESTION:  No, no. No. The question is whether
or not there is a conpelling interest that allows race to
be used.

M5. MAHONEY: That's correct, Your Honor.

QUESTION:  And Justice Scalia's question is
designed to put to you the fact that this isn't a
conmpelling interest, because it's a choice that the
M chi gan | aw school has nmade to be like this.

MS. MAHONEY: Your Honor, the issue is whether
it is sufficiently conpelling to allow M chigan to take
race into account in this limted fashion in order to
provi de a nuch better education for students of all races.
The benefits are race neutral, Your Honor, and the burdens
are really quite limted.

What we're tal king about here --

QUESTION:  But the question put to you is
M chi gan has designed its school in a particular way and
it doesn't have to do that.

M5. MAHONEY: But Your Honor there is a
conpelling interest in having an institution that is both
academ cally excellent and racially diverse, because our
| eaders need to be trained in institutions that are

excel lent, that are superior acadenically, but they al so
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prospectives, to the experiences of individuals from
di ver se backgrounds.

QUESTION:  But -- but that brings us to the
guestion of the use of race, which is being used here.

Let ne ask you this: Suppose there's a
reasonabl e di sagreenent as to whether or not the so-called
critical mass is, in fact, a disguised quota, you would

say it is not. Suppose there's a reasonabl e di sagreenent
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on that point, if that's so, you lose, is that not
correct.

M5. MAHONEY: No, Your Honor, because the
district court did not nmake any factual findings that
woul d support the conclusion that this is a disguised

quot a.

QUESTION: Is it beyond this Court's capacity to

say that? It certainly at a mninmuma m ght have had
question of law and fact. You're arguing here that it
isn"t. I'mcertainly -- at |east open the possibility

that we can di sagree with you.

MS5. MAHONEY: Well, Your Honor, the -- there has

to be evidence in the record that woul d support the

conclusion that it's a quota. And what this Court has

said that neans is a fixed nunber -- that is sufficiently

rigid that no matter what the qualifications of the
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appl i cant pool, the | aw school is going to adhere to a
fixed mnimumand | think it's inmportant to say what the
judge found on this issue, at 230A of the position of
appendi x, the judge says in conclusion, the Court finds
that the [ aw school wants, 10 to 17 percent of each class
to consist of African Anericans, Native Americans and

H spanics. Wants. That's an aspiration.

QUESTION. It says wants or wants Maureen?

M5. MAHONEY: Wants. Wants.

QUESTION:  Wants. Ckay.

M5. MAHONEY: Wants, Your Honor. That's an
aspiration, that is not a fixed mninmum He nade no
findings that there was a fixed m ni num

QUESTION: Is there in fact a difference between
the M chigan plan and the Harvard plan’'that the Harvard
plan is taunted in Bakke, it seens to ne, that they were
pretty close and is there any suggestion that her | am
sure is looking for critical mass that Harvard didn't | ook
for?

M5. MAHONEY: Absolutely not, Your Honor. The
evi dence indicates that the Harvard plan works in exactly
the way the M chigan plan does. |In fact, Harvard' s brief
in this case indicates that under their plan over the |ast
four years, they enrolled eight to 9 percent African

Americans which is a stable range. 1In the |ast four years
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of the record evidence here, the University of M chigan
Law School enrolled 7 to 9 percent African Anmericans.
QUESTI ON: Excuse nme. Did Bakke hold that the
Harvard plan was constitutional ?
M5. MAHONEY: Yes, Your Honor.
QUESTION. If adopted by -- by a State
institution?
M5. MAHONEY: Yes, Your Honor.
QUESTION: It held that it was constitutional?

MS5. MAHONEY: Yes. Vhat we --

QUESTION: W didn't even -- we didn't even have

the details of the Harvard plan before us?

MS5. MAHONEY: Your Honor, in fact, the Court

upheld -- or just Powell appended the Harvard plan to his

opinion in this case and there were five votes that the
reason that the nandate of the California Suprene Court
shoul d be reversed was because there was an effective
alternative for -- for enrolling mnorities and that
effective alternative was a plan |ike the Harvard pl an.

And the -- the dissenting --

QUESTION: Did -- did the Court know what --
what social scientists have |later pointed out and many
peopl e knew before it that when the Harvard plan was
originally adopted, its purpose was to achieve diversity

by reduci ng the nunber of unusual students from New York
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that were -- that were -- that were getting into Harvard
on the basis of nerit al one?

MS. MAHONEY: Your Honor, | don't think that was

QUESTION:. Did that conformup in the course of
t he case?

M5. MAHONEY:  Your Honor, | don't think that's
t he purpose of the Harvard plan that was attached.

QUESTI ON: Not today, |'msure. But -- but --
but that was its origin.

M5. MAHONEY:  Your Honor, there is -- there is
certainly a major difference between an educational policy
that is notivated by an intent to exclude peopl e based on
raci al aninus and one |ike the Law School's policy and the
Harvard plan, which is designed to include students of al
races, so that the education of all students wll be
enriched as a result.

QUESTION:  But not too many of any race?

M5. MAHONEY: Well, Your Honor --

QUESTION: O not too many of any religion,
assune?

MS. MAHONEY:  Your Honor it is not a question of
not too many. It's that the |law school has attenpted to
take race into account in a very nod defendant |imted

fashion, no nore than necessary to achi eve the goal of
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trying to have sufficient nunbers of mnorities that there
can be an excellent educational experience for everyone.

QUESTION:  But -- but without a quota? Just
sufficient nunbers, but that's not a quota?

M5. MAHONEY:  Your Honor it is not a quota.

QUESTI ON:  When you say sufficient nunbers,
you're -- | mean that suggests to nme that there is --
there is some mninum Now, you don't nanme it. But there
has to be sone minimum But you say there isn't a
m ni munf?

M5. MAHONEY: Your Honor there isn't a mninum

QUESTION: Well, then you have to elimnate the
word sufficient.

M5. MAHONEY:  Your Honor, it -- it can be
rel ated to nunbers without being a quota. |In fact, the
Departnent of Education in 1979 after Bakke came out,
issued a policy interpretation at 44 Federal register
58510 whi ch specifically says authorizes schools to
establ i sh and pursue nunerical goals, end quote, as |ong
as they don't set aside a fixed nunber of places or make
race the sole criteriaen for eligibility. That was the
Department of Education's interpretation.

QUESTION: Certainly they don't interpret the
Constitution?

M5. MAHONEY: No, they don't Your Honor, but
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that is what Bakke held. That was -- that was the -- what
was at issue in that case, that that was the difference
bet ween the programthat U C Davis had used and the
programthat was at issue in the Harvard pl an.

QUESTION: Is it fair to say that the -- what
the -- what -- what justice Powell and the five who agreed
or the four who agreed on the Harvard plan were getting at
was that there is a perm ssible zone between a purely
t oken nunber and a quota or a set aside and you can shoot
for sonething in that zone? Is that a fair --

MS. MAHONEY: Absolutely Your Honor. \Wat
justice Powell's opinion says when paraphrasing the
Harvard plan is that there needs to be an awareness of the
necessity for nore than token nunbers. And that's because
the educational benefits of diversity can't be achieved.

QUESTION: It's hard to see that that's --
that's true here, when every day the adm ssion staff |ooks
to see what the nunbers are based on race?

M5. MAHONEY:  Your Honor, that's not correct.
The -- there is a report which is called the daily. But
it is not |ooked at everyday. The evidence was clear that
it is sinply sonething that can be printed out.

QUESTION:  You just have a daily report that
they | ook at once a week?

MS. MAHONEY: Your Honor, the reason it's called
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a daily is that it is a running database that allows for
the report to be printed at any tine.

And -- and the evidence indicated that --

QUESTION:  To show how well they're doing in
getting the so-called critical mass which is just a SPHOPL
for a nunber?

M5. MAHONEY:  Your Honor, the details actually
track a whole variety of adm ssions information including
deposits, they're trying to see how they're doing in terns
of whether --

QUESTION. They -- they don't track, as |
understand it, the other pluses that the University talks
about ?

M5. MAHONEY: Well, they track -- they track
resi dency, they track gender, they don"t track, for
i nstance, soci oeconom ¢ status which is a plus or, in
fact, the evidence is uncontradicted the University takes
any racial background, any ethnic background, any unusual
characteristic that would add to the diversity of the
class into account, but it doesn't find a need to track
that, because of the nature of the applicant pool.

QUESTION. Is 2 percent a critical mass, M.
Mahoney?

M5. MAHONEY: | don't think so, Your Honor.

QUESTI ON: Ckay. 4 percent?
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MS. MAHONEY: No, Your Honor, what --

QUESTI ON:  You have to pick some nunber, don't
you?

M5. MAHONEY: Well, actually what --

QUESTI ON: Like 8, is 8 percent?

M5. MAHONEY: Now, Your Honor.

QUESTION:  Now, does it stop being a quota
because it's somewhere between 8 and 12, but it is a quota
if it's 10? | don't understand that reasoning. Once you
use the termcritical mass and -- you're -- you're into
guot a | and?

MS. MAHONEY: Your Honor, what a quota is under
this Court's cases is a fixed nunber. And there is no
fi xed nunber here. The testinony was that it depends on
the characteristics of the applicant pool.

QUESTION:  As long as you say between 8 and 12,
you're okay? |Is that it? |If you said 10 it's bad you but
between 8 and 12 it's okay, because it's not a fixed
nunber? |Is that -- that's what you think the Constitution
I s?

MS5. MAHONEY: No, Your Honor, if it was a fixed
range that said that it will be a mninumof 8 percent,
conme hell or high water, no matter what the qualifications
of these applicants look |ike, no matter what it is that

the majority applicants could contribute to the benefits
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of diversity, then certainly that would be a quota, but
that is not what occurred here. And in fact the testinony
was undi sputed, that this was not intended to be a fixed
goal .

QUESTION: Ms. Mahoney may | shift focus away
fromthis to another point before you re finished, that |
-- | amconcerned about. In all progranms which this Court
has upheld in the area of -- you want to label it affirm
tisk, there's been a fixed tine period within which it
woul d operate. You could see at the end -- an end to it,
there is none in this, is there? How do we deal with that
aspect ?

M5. MAHONEY: Wat the policy says, of course,
is that it will only take race into account as long as it
is necessary in order to achieve the educational
obj ecti ves.

| don't think that this Court should concl ude
that this is permanent, because there are two things that
can happen that will make this come to an end. The first
is that the nunber of high-achieving mnorities wll
continue to grow and that |aw school will be able to
enrole a sufficient nunber to have a critical nmass or
meani ngf ul nunbers with substantial presence w thout
having to take race into account.

The second thing that can happen, Your Honor, is
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that we could reach a point in our society where the
experience of being a mnority did not make such a
fundanmental difference in their lives, where race didn't
matter so much that it's truly salient to the |aw school's
educati onal m ssion.

Wiile that | can't say when that will happen, we
certainly know that as a nation, we have made trenmendous
progress in overcom ng intolerance. And we certainly
shoul d expect that that will occur with respect to
mnorities.

QUESTI ON:  We approved any other affirmtisk
programw th such a vague distant term nation base?

MS5. MAHONEY: Well, in Bakke itself, Your Honor.
In Bakke itself, there were five votes to allow the
Uni versity of California Davis to use a plan nodel ed on
the Harvard plan. |It's been in effect for about 25 years.
It has repeated extraordinary benefits for this country's
educati onal system

And | think it's far too soon for this Court to
i ncluded that --

QUESTION: Can -- can we tell fromthe
statistics whether things have been achi eved say, nore and
nore mnorities are getting in on their own to the
Uni versity of M chigan Law School w thout the quotas?

V5. MAHONEY: Yes.
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QUESTION: O whether --

M5. MAHONEY: Yes, they're not quotas, Your
Honor .

QUESTION:  The critical mass?

V5. MAHONEY: We know aspirations.

QUESTION:. At per rations noan but we do know
Your Honor that there has been inprovenent, in fact,
Justice Powell cited to a study, it was done by manni ng
it's in footnote 50 of Justice Powell's opinion and it
gi ves the nunmber of minorities who had achi eved a 165 and
a 3.5 on the L SAT.

QUESTI ON: How about say the last 15 years, at
the University of M chigan, which wasn't being under
consi deration which justice Powell's opinion?

MS. MAHONEY: | think the answer would be that
we do know that in 1964 when there was a race-blind
policy, there were no blacks admtted, and under a
race-blind policy today, probably six blacks would be
admtted w thout consideration of race.

So there has not been enough progress to all ow
for nmeani ngful nunbers at this point, but there has been
progr ess.

QUESTION: Do we know what's happened in the | aw
schools in California since it was determ ned by State | aw

affirmtisk?
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MS. MAHONEY: Yes, Your Honor. We know that for
the first -- 1 think, 4 or 5 years, both only enrolled
about -- between | think zero and 7 African Anerican
students. They do better on Hi spanics because of the
denographics of that State, where it's virtually 50
percent Hispanic at the coll ege-age |level. But what we
have learned is that in the -- they changed their program
2 years ago and this fall they succeeded in enrolling 14
African- Aneri can students, but what we know from tal ki ng
to the | aw school adm ssions counsel with Bolt's
perm ssion is that the African-Anmericans who were enroll ed
under that program have a 9 point LSAT score gap fromthe
whites who have been enrolled, so the same gap --

QUESTION: Well, there are other law schools in
California, too, are there not?

M5. MAHONEY: Yes, UCLA, well, this is mainly
Your Honor a problemfor the highly selective schools
because of the nature of the pool.

QUESTI ON:  You have some good | aw school s, you
have UCLA, you have USC?

MS5. MAHONEY: UCLA

QUESTION: SCis private?

MS. MAHONEY:  Yes.

QUESTI ON: But UCLA?

MR, KOLBGO UCLA -- UCLA had -- the class that's
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graduatiing this year, for instance, | believe had five
blacks init. So | believe last fall they did better and
we have been told that that's because they were able to
recruit sonme additional nunbers of black students because
of a special critical race studies programthey're
offering but that's not a solution to the pool problem
Your Honor.

The pool problemis that if we |ook at the
ranges of LSATs where the University of Mchigan takes its
students, there are literally about 30 in the entire
country, three or four per top 10 schools.

So sone kind of, you know, race-conscious
recruiting that schools are using doesn't solve that
probl em

And if | could go back to Bol't for just another
m nute, because that is sonething that the petitioners
raised in their reply brief, is that given that we know
that they have exactly the sam 9-poi nt LSAT gap t hat
M chi gan gets under its program there is no reason to
think that what they are doing would satisfy the
petitioner's conception of the Equal Protection C ause.

QUESTION: That's difficult when it's not in the
record.

| do have one nore question on this quota point.

| don't think the answer that you gave to
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Justice Scalia was in -- in all respects conplete. You
said well, if -- if there were a programthat no matter
what you used a sonmewhat different phrase, no matter what,
there woul d be peopl e taken regardl ess of qualifications
-- that would be a quota.

Suppose the pool is |arge enough so that you can
find mnorities to fill your 15 percent aspiration. Wy
isn't that a quota even if they're qualified?

MS5. MAHONEY: Because, Your Honor | think --

QUESTION: It seens to ne that that was a -- a
really a false -- or an inproper qualification that you
gave to your answer?

MS. MAHONEY: | don't think so, Your Honor.
Because | think -- certainly if it's a fixed nunber that
you're going to take no matter what, then that is a quota,
but | think the difference between a quota and a goal is
the flexibility.

And what this Court, for instance, said in
Johnson when tal ki ng about, they authorized the use of a
goal and they said that the |ine between a goal and a
guota is in fact whether or not you have to automatically
and blindly pronote people in order to nmeet the goal or
whether it is a factor that is taken into account and
that's exactly what occurs here.

QUESTI ON:  How does the University detern ne
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fromone year to the next, you say sone years it'll cone
out 8 percent, sone year 9 percent, do they nake a
consci ous deci sion?

V5. MAHONEY: No, Your Honor, the evidence shows

QUESTI ON:  Just toss a coin?

MS. MAHONEY: No, it's not tossing a coin, but
it is not a fixed nunber. What they do is, they |look --
it's responsive to the applicant pool. They |ook at the
applicants, they are looking at a variety of factors on a
holistic basis and they find the applicants that they
think are going to bring the nost in toto to the | aw
school class, but it is not nmeasured agai nst a specific
nunerical target. And the district court did not find
ot herwi se.

It is sinply |ooking at that pool and what
M chigan is --

QUESTION:  Ms. Mahoney, do you know any quota
programthat woul d take sonebody to fill the quota no
matter what? All the quota prograns | know start off by
saying we will only take qualified applicants, but then
setting the level of qualified | ow enough that they can
fill the quota. | don't know any programthat said no
matter what we're going to fill this quota.

V5. MAHONEY: Your Honor --
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QUESTION:  To establish that kind of a standard
for quota is -- is to -- is to just elimnate the -- the
whol e purpose of -- of that aspect of our |aw.

M5. MAHONEY: Actually, Your Honor, the way that
in Bakke it worked, it wasn't the situation that they
woul d take someone no matter what, but they did have a
rul e, that you could not be considered for the spaces that
had been set aside if you were white. And so it works in a
very different way, Your Honor.

There -- Bakke applied, there were four spaces
avail able in the special adm ssions program but he
couldn't be considered for them because of his race.

That doesn't happen at the University of
M chi gan. Wen soneone applies, whether they're white, it
doesn't matter how my minorities have been accepted or
rejected. They are considered on their nerits just |ike
every other applicant. That's the defining difference
bet ween what happened in the UC Davis program

QUESTION: But they aren't just |like every
applicant. Sone applicants are given a preference because
of their race.

MS5. MAHONEY:  Your Honor, they are given extra
wei ght in the process, because they have sonething unusua
and inportant to bring to the class. That's what every --

that's the way every applicant is considered and --

48

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

QUESTI ON: Wi ch you say automatically foll ows
fromrace?

MS. MAHONEY: Your Honor, they also wite essays
about diversity. Every applicant is given the chance to
wite an essay about diversity. The |aw school does --

QUESTION:  Ms. Mahoney, how does the M chigan
plan differ or the Harvard plan, for that matter, from
what was famliar, that is, highly selected schools wll
reject a certain nunber of people, take a nunber of people
as automatic acceptance and in the large mddle will say,
well, we'll -- we'll take people because they're
different, because they play the bassoon, because they
belong to a mnority race? Because in the days that when
I went to |law school, they are fenale, because we want the
class to be diverse and so they used race, they used sex,
they used --

M5. MAHONEY: That's exactly what the University
of M chigan Law School plan does. 1t |ooks at al
potential contributions to diversity. And what the
evi dence shows in this case is that it is common for white
applicants to be admtted with | ower grades and test
scores than even mnorities who are rejected because --

QUESTI ON:  Does the Constitution prohibit
di stribution agai nst -- agai nst oboe players as opposed to

flute players?
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M5. MAHONEY: No, Your Honor.

QUESTION: Does it prohibit distribution on the
basis of alumi status?

M5. MAHONEY: No, Your Honor.

QUESTION: But it does prohibit distribution on
the basis of race?

MS. MAHONEY: But the question is whether this
is prohibited discrimnation. And the answer that we
woul d ask this Court to give is that a mnority applicant
brings somet hing special. They are not simlarly situated
to the white applicant who has the exact sane grades and
test scores.

QUESTION: Ms. Mahoney, may | ask you a question
that is really pronpted by Justice O Connor's question
about the terminal point in all of this point and we're
all hoping sonme day race will be a totally irrel evant
factor in all decisions, but one of your argunents on the
ot her side of your case is that there's actually -- these
prograns actually generate racial hostility particularly
on the part of the excluded nmenbers. And that in turn
del ays the ultimate day we are all hoping for.

What is your conment about that?

MS. MAHONEY: The record certainly does not
support that inference under this program And the reason

is this: The program-- one of the ways to prevent that
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from happening is to have a narrowy tailored programto
have very limted consideration of race and not to, for

i nstance, have two great a disparity between the
gualifications of the white students who are admtted and
the mnority students who are admtted under the program
Here it's actually quite limted. In fact, you know, the
vast -- the nost -- the nost of the mnorities who are
admtted are in the top 16 percent of all LSAT takers in
the country. So we're tal king about a really exceptional
group of students.

By keeping the relative qualifications fairly
close, like that, you really mnimze the potential for
any kind of stigmatizing or hostility, that sort of thing.

And what the record shows is that in the Ofield
study whi ch was done of Harvard and University of
M chigan's students, it's in the record at Exhibit 167,
that there is overwhel mi ng support by the students at
Harvard and M chi gan Law School s for maintaining the

di versity program because they regard it as so positive.

That's --
QUESTION: Sure, they're in already.
M5. MAHONEY:  Your Honor that's for the --
QUESTI ON:  The people you want to talk to are
t he hi gh school seniors who have seen -- who have seen

people visibly less qualified than they are get into
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prestigious institutions where they are rejected. If you
think that is not creating resentnent, you are just w ong.

M5. MAHONEY: Well, Your Honor, certainly the
mnorities who have been admtted under the program are
not feeling stigmatized by it. |If they continue to
support the programin the ways that they do. In
addition, the whites who are seeing their performance in
the class and who are confirmng that they find it highly
beneficial to have the -- the chance to share the
experiences of the mnority students when they are
| earni ng about the |Iaw, has to be given substantial weight
in considering whether this is sonmehow stigmatizing or
per petuating historic stereotypes, which is really the
test that this Court used in VM to determ ne whether or
not somet hing should really be condemed because of its
potential to stigmtize.

QUESTION: If Justice Powell's opinion in Bakke
can be viewed as, yes, you can used race as a plus factor,
where the programis not agai nst anyone, but you cannot go
too far, and it says individualized consideration is
necessary there, what in your opinion would be going too
far, other than quotas? How would this be naintained
withinlimts?

M5. MAHONEY: | think there are really three

things other than a quota to | ook for. The first is
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whet her there is flexible consideration of the diversity
contributions of every potential student, which M chigan
programclearly satisfies, whether the mnorities who are
being adnmtted are well qualified, because you don't want
to have a situation where they can't contribute to the
class and can't succeed, and the third is the degree of
the burden on the rejected applicants, that's certainly
rel evant under any narrow tier |earning program And
here, what the record tells us is that 95 percent of al
t he adm ssi ons deci sions that are nade each year are not
af fected by the consideration of race.

That the chance -- that there are about 2500
students who are rejected each year probably only 80 of
t hem woul d have been -- would have gotten an offer of
adm ssion from M chigan under a race-blind system

That is a very small and diffuse burden. It's
not one to be mnimzed. |It's certainly sonething that
the Court has to pay attention to, but this is extrenely
limted in scope and relative to the benefits to students
of all races and to our Nation. It has to be weighed in
the bal ance and this Court certainly should conclude that
the interests that are being served, the legitinmate
interests that are being served are sufficiently
conpelling to allowthis kind of linmted consideration of

race.
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QUESTION: Do we know what woul d be the increase
of the nanmed Plaintiffs, the increase in their chance of
adm ssion, were there no average tisk prograns?

M5. MAHONEY: | don't know what the increase for
the -- for Barbara G utter woul d have been, for instance,
we do know that across the class, it would have been
approxi mtely 5 percent.

One mght say that that could vary, you know, by
i ndi vidual. The record evidence would indicate, however,
that Barbara Gutter would not have been admtted under a
race-blind program although that issue has not been
litigated to concl usion.

QUESTION: | don't know any ot her area where we
-- where we decide the case by saying well, there are very
few peopl e who are being treated unconstitutionally.

I mean, if this indeed is an unconstitutiona
treatnent of -- of this wonan, because of her race,
surely, it doesn't nmake any difference whether she is one
of very few who have been treated unconstitutionally.

QUESTION: | think you can regard that as a
statenent rather than a question.

M5. MAHONEY: Thank you, Your Honor.

CHI EF JUSTI CE REHNQUI ST: M. Kol bo, you have
two m nutes remaining.

REBUTTAL ARGUMENT OF KI RK KOLBO
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ON BEHALF OF THE PETI TI ONER

THE WTNESS: Thank you, if | may foll owup on
the |l ast question.

Counsel's answer to the | ast coupl e of
questions, | think, really crystallizes the difference
bet ween their position and ours. The University of
M chi gan sees this as a question of group rights. There
are rights on the part of mnorities. And there are
rights -- there are rights on the part of whites and
Asi ans and other -- other groups.

W see it very differently. The Constitution
protects the rights of individuals, not racial groups.

The Bakke case opening up 16 spaces in the class
when that system was struck down neant that about 2,500
students, 2,500 to 3,000 students who had previously been
di scri m nated agai nst now had an opportunity to conpete
for those seats.

So it seens to nme the question is not answered
by how many have been di scri m nated agai nst.

The question is whether in fact discrimnation
is occurring against the individual and it certainly is in
this particul ar case.

Counsel was asked sone questions about the
open-ended nature of the policy at issue here. And I

think it's very critical that we understand that if the
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interests that they are asserting here to be conpelling is

uphel d as conpelling by this Court, we have in fact the
first indefinite, ongoing, unlimted conpelling interest.

The Court previously has confined its analysis
to remedying -- renedying identified discrimnation. A
renedy based on societal discrimnation or a rol e-nodel
theory for exanple in Wgant. A couple of the reasons
that the Court struck down those rationals was because
they were so unlimted, so anorphus, indefinite with
respect to time.

That certainly is the case with the interest
that is being urged here today.

And it seens to ne that that is -- it becones
very clear in the University's argunent that what they've
done -- and they didn't argue so nmuch this in the |ower
court, but they made it very clear that their
justification for the preferences is based in effect on
remedyi ng soci etal discrimnation.

Their argunent and their briefs and in this
Court has been that when the day cones, sonmeday and maybe
it wll cone sonmeday, we hope that it will, that soneday
that we will be able to stop using race for these
pur poses.

And the opinion that accepted that rational it

seens to ne would be a dramatic step backward fromthis
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Court's precedents which rejected the notion that
somet hi ng as anor phus as societal discrimnation would be
sufficient.

CH EF JUSTI CE REHNQUI ST: Thank you M. Kol bo.
The case is submtted.

(Whereupon, at 11: 04 a.m, the case in the

above-entitled matter was submtted.)
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